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Court of Appeals of the District of Columbia. 


No. 3440. 

Claude R. Smith, Appellant, 


Nokvell C. Pyne et al. 


Supreme Court of the District of Columbia. 

No. 03652. At Law. 

Nokvell C. Pyne and Rosa P. Pyne, Joint Tenants, Plaintiffs, 


Claude R. Smith, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed May 3, 1920. 

% 

% 

In the Supreme Court of the District of Columbia. 

No. 63652. At Law. 

Nokvell C. Pyne and Rosa P. Pyne, Joint Tenants, Plaintiffs, 


Claude R. Smith, Defendant. 

District of Columbia, To wit: 

Your Complainant Rosa P. Pyne being first duly sworn according 
to law, states that Norvell C. Pyne and Rosa P. Pyne joint tenants 
are entitled to the possession of the premises No. 1427 D Street, 

1—3446a 
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Southeast, located in the District of Columbia, and that the same is 
unlawfully detained from them and held without right by the de¬ 
fendant Claude R. Smith to whom the complainants had heretofore 
rented the said premises as a monthly tenant and whose tenancy and 
estate has been determined by the service of a due notice to quit. 
The complainants have purchased said premises for the actual and 
I ona tide occupancy of themselves and their family. Complainants 
therefore pray that a Summons he issued, commanding the defend¬ 
ant to appear and show cause why judgment should not be given 
against him for the restitution of the possession of said premises 
1427 D Street, Southeast, Washington, D. C. and costs of this suit 

ROSA P. PYNE, 

For Plaintiffs. 

ANDREW WILSON. 

Att'y for Prt'lfs. 

Sul •scribed and sworn to before me this fifth day of April A 1) 

1920. 


SEAL.] 


HELEN F. 1NGERSOLL, 

Notary Public, D. C. 


Summon* in the M unicipal Court. 
Filed Mav 8. 1920. 


The President of the Cnited States to the defendant Claude R. Smith, 
<»reeling: 

A on are hereby summoned to appear in this Court on the 17 day 
of April A. I). 1920, at 10 o clock A. M., to answer the plaintiff’s 
complaint and show cause why judgment should not be given against 
you for tla* restitution of the possession of the premises described in 
the complaint under oath filed herein by said plaintiff Rosa P. Pyne 
on behalf of Norvell C. Pyne and Rosa P. Pyne, joint tenants, and 
in case of your failure so to appear and answer, the suit will be 
proceeded with as in case of default. 

W it ness the Honorable Judges of said Court this 0 dav of April 
A. D. 1920. ‘ 1 

BLANCHE NEFF, [seal ] 

Clerk, 

By R. IL COLLINS, 

Assistant Clerk. 


Mu rs h a I s II et urn. 
Summoned as within directed. 


April 6, 1920. 


MAURICE SPLAIN, 

U. S. Marshal, 

By J. AUKEN, 

Deputy Marshal. 
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April 17, 1920. 

.Judgment for plaintiff for possession of the within described 
premises ex parte proof with costs. 

G. C. AUK AM, 

Judge. 

3 Affidavit of Plaintiff. 

Filed Mav 14. 1920. 


Xorvell C. Pyne and Rosa P. Pvne being first duly sworn depose 
and say that they are the plaintiffs in the above entitled cause; that 
heretofore in the month of January 1920 the plaintiff Norvell C. 
Pyne entered into a contract to purchase lot 104 square 1062 in the 
District of Columbia improved by premises No. 1427 D Street, South¬ 
east, Washington, D. C. and directed the conveyance of said prop¬ 
erty from Daniel I. Leane the then owner thereof to said plaintiff 
and to his wife Rosa P. Pyne as .joint tenants; that thereafter, to wit 
on the 7th dav of Februarv A. D. 1920 a deed was duly delivered bv 
said Leane and wife to these plaintiffs conveying title to said real 
(‘state to the plaintiffs as joint tenants, in fee simple; that on said 

dav said deed was duly filed for record in the office of the Recorder 

• • 

of Deeds for said District and became and is No. 47 of the instru¬ 
ments recorded by said Recorder on said day; that said plaintiffs 
purchased said real estate as a home for their own occupancy actual 
and bona fide; that the defendant Claude R. Smith in 1917 entered 


into an agreement to rent said premises by the month beginning 
the first of the month from Gardiner & Dent, Incorporated, agents 
for said Daniel I. Leane, and from thence to the time of the pur¬ 
chase of said real estate plaintiffs are informed, believe and therefore 
aver that the defendant Claude R. Smith paid rent as a monthly 


tenant to said Gardiner and Dent; that thereafter the said rental 
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agreement was assigned to plaintiffs by the said Gardiner 
and Dent; and that one of the provisions of said rental agree¬ 


ment is as follows: “Provided, that if the said Lessee'’ mean¬ 


ing the defendant Claude R. Smith * * * 


“shall sublet or as¬ 


sign the said premises or any part thereof, * * * “without the 

written consent” of the Lessor the said Gardiner and Dent, In¬ 
corporated, * * * “then'' * * * “this agreement, and all 

things herein contained, shall cease and determine, and shall operate 
as a notice to quit, the 30 days’ notice to quit being hereby expressly 
waived. And the said Lessor, or its assigns, shall and may proceed 
to recover possession of said premises under and by virtue of a 7 
days’ summons under the provisions of the Code of Law for the Dis¬ 
trict of Columbia relating to proceedings in cases between landlords 
and tenants;” The said agreement further provides “and it is hereby 
agreed that no waiver of one breach of any covenant or agreement 
herein contained shall be construed to waive or in anv manner affect 

ft 

the covenants or agreements of this agreement or the agreement 
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itselfthat said Claude R. Smith in violation of the said agree¬ 
ment did sublet the second door of the house No. 1427 D Street, 
Southeast, and at the institution of this suit the said second Moor was 
sublet and it is now sublet, in violation of the covenants of said 
agreement; that no written consent to such subletting was given to 
the said Claude R. Smith by said Gardiner and Dent, Incorporated, 
the Lessor, as will more fully appear by the affidavit of W. Gilbert 
Dent, annexed hereto marked ‘ Exhibit A" and which is hereby 
made part hereof; that on February 24, 1920 these affiants personally 
delivered to the said Claude R. Smith a notice to move from said 
property and surrender the same; and that a copy of said 

o notice is annexed hereto marked “Exhibit 1> and is lierebv 

• ’ 

made part hereof as if set out in full in this affidavit; that 
Henry T. Law was the agent for the said Daniel I. Leane who sold 
said property to these affiants and that he knew at the time of the 
negotiation of the purchase that said property was being purchased 
by these affiants for the actual and bona tide occupancy of affiants as 
their home; that an affidavit of the said Henry T. Law is annexed 
hereto marked “Exhibit C” and is hereby made part hereof. 

That on the 17th day of April 1929 this cause was tried ex parte 
in the Municipal Court as the defendant was not present, and judg¬ 
ment entered for possession of the premises. 

NORVELL C. PYNE. 
ROSE P. PYNE. 

Subscribed and sworn to before me this 12th dav of Mav. A. D. 
1920. 

R. H. BAGBY, [seal.] 
Xotary Public, D. C. 

ANDREW WILSON. 

Attorney for Plaintiffs. 

0 “Exhibit AT 

Atfidarit of IL. Gilbert Dent. 


W. Gilbert Dent being first duly sworn deposes and says that he 
is the Vice-President and Treasurer of Gardiner and Dent. Incor¬ 
porated: real estate brokers and rental agents; that Gardiner and 
Dent. Incorporated, was the agent of Daniel I. Leane and as such 
entered into a monthly agreement to rent 1427 D Street, Southeast, 
Washington. D. 0. to Claude R. Smith and thereafter until the sale 
of the property said Smith paid the rent therefor to the Lessor, 
Gardiner and Dent, Incorporated; that the Lessor did not at any 
time consent in writing or otherwise to the sub-letting of said 1427 
D Street. Southeast, or any part thereof, by the said Claude R. Smith 

the Lessee; nor did the Lessor ever know until today that the said 

« 

1 .essee had ever sub-let said premises, or any part thereof. 

XV. GILBERT I)EXT. 
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Subscribed and sworn to before me this 12 day of Mav, A. D. 
1920. 

[seal.] SAM’L E. SWAYZE, 

Notary Public, D. C. 

7 “Exhibit B. ? ’ 


Mr. Claude R. Smith. 

1427 D Street, S. E.: 


Washington, D. C., 
February 7th, 1920. 


We purchased, February 4th, 1920, from Daniel 1. Leane and May 
II. Leane, his wife, by Deed recorded among the Land Records of the 
District of Columbia on February 7th, 1920, in Liber — Folio — 
Lot 104 Square 1062; improved bv premises No. 1427 “D” Street, 
Southeast, Washington, D. C., which you occupy as a monthly 
tenant. 

We purchased said property for our own use and occupancy and 
necessarily require its possession. Therefore this is to give you 
notice to move from said property and surrender to us on the 1st 
day of April, 1920, which is thirty days from the termination of 
vour tenancy. 

NORVELL C. PYNE, 

ROSA P. PYNE, 

Served Febv. 24, 1920. Joint Tenants. 
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jy 


Affidavit of Henry T. Law. 

Henry T. Law being first duly sworn deposes and says that he is 
well acquainted with Norvell C. Pyne and Rosa P. Pyne the plain¬ 
tiffs; that he was the agent for Daniel I. Leane, the former owner of 
the house 1427 D Street. Southeast, Washington, D. C., and that he 
negotiated the sale for said Leane to the said Norvell C. Pyne and 
Rosa P. Pyne who negotiated therefor and purchased the said prop¬ 
erty for the purpose of using the same as a home for themselves and 
for their actual and bona fide occupancy. 

HENRY T. LAW. 


Subscribed and sworn to before me this 12th dav of May A. D. 
1920. 

R. H. BAGBY, 

Notary Public, T). C. [seal.] 


9 Pleas. 

Filed June 22, 1920. 

******* 

Now comes the defendant. Claude R. Smith and savs that hereto- 

' t 

lore, to wit; on or about April 6, 1920 before the institution of this 
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action the said plaintiffs sued and impleaded this defendant before 
the rent commission of the District of Columbia for the same identi¬ 
cal and exact cause of action, that the said plaintiffs are suing and 
impleading this defendant in this case, which said proceedings be¬ 
fore the Kent Commission of the District of Columbia, being num¬ 
ber 72ft. is still pending and undetermined before the said Rent 

Commission as is dulv shown bv the files and records of the Rent 

• • 

Commission of the District of Columbia. 

RAYMOND M. HUDSON, 

Attornc]/ for Defendant. 

To Andrew Wilson. Esq., 

Attorney for Plaintiffs: 

Take notice that I will ask leave to file the above plea at 10 A. M. 
Fridav, June 2~>, 1020. 

RAYMOND M. HUDSON, 

Attorney for Plaintiffs. 

10 Affidavit of Dr fens?. 

Filed June 22, 1920. 

* * * * * * * 


The defendant. Claude R. Smith being first duly sworn, states 

that the alleged notice set out in the affidavit of the plaintiffs was 

delivered to him on or before February 24, 1920 which notice called 

for the surrender of the property, “the first day of April which is 

thirty davs from the termination of vour tenancy”; that no other 
• • • %. 

notice or anv notice to terminate the tenancy had been or has been 

• c. 

delivered to this defendant and that the tenancy had not otherwise 


been terminated ; this defendant further states that he never waived 

notice of a notice to terminate the tenancy nor did he in anv manner 

• • 

ever waive hi.- right to retain possession of the property set out in the 
complaint. 

This defendant savs that the Rent Commission has not certified 


that complainant purchased the premises for the actual and bona 
fide occupancy of themselves and their family. 


This defendant denies that the Municipal Court has jurisdiction 


of unlawful entry and detainer proceedings where the monthly ten¬ 


ancy is terminated but onlv where monthly tenancy expires bv its 

• • •' »ii 


own terms. 


The defendant further says that heretofore, to wit: on or about 
April fi. 1920. before the institution of this action the said plaintiffs 
sued and impleaded this defendant before the rent commission of 
the District of Columbia for the same identical and exact cause of 
action, that the said plaintiffs are suing and impleading this de¬ 
fendant in this case, which said proceedings before the Rent Com¬ 
mission of the ’District of Columbia, being number 729, is 
11 still pending and undetermined before the said Rent Com- 
miss’on as is duly shown bv the tiles and records of the Rent 
Commission of the District of Columbia, and that the plaintiff is 
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estopped to maintain this action because of the pendency of the 
action before the Kent Commission. 

CLAUDE R. SMITH. 

Subscribed and sworn to before me by Claude R. Smith, District 
of Columbia this 18th dav of June 1920. 

AUGUSTUS GUM PERT, 

[seal.] Notary Public, I). C. 

Motion to Strike. 

Filed June 22, 1920. 

Now comes the defendant and moves to strike out all provisions 
of the affidavit of merit filed by the plaintiff which relates to the 
violation of the conditions of the lease by sub-letting or otherwise, 
because the same was not set out in the complaint. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

To Andrew Wilson, Esq., 

Attorney for Plaintiffs: 

Take notice that the foregoing motion will be called up for argu¬ 
ment at 10 A. M. Friday, June 25, 1920, with the motion for judg¬ 
ment. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


Affidavit of Defense. 
Filed June 22, 1920. 


The defendant Claude R. Smith being first duly sworn states that 
he has not sublet the premises as alleged in the affidavit of merit of 
the plaintiffs and the defendant further denies that he has thus or 
in anv other manner violated anv of the conditions of the lease. 

CLAUDE R, SMITH. 


Subscribed and sworn to before me by Claude R. Smith, District 
of Columbia this 18th dav of June 1920. 

AUGUSTUS GUMPERT, 

Notary Public, D. C. 

This affidavit will not be insisted upon unless the motion to strike 
is overruled. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 
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Motion for Judgment. 
Filed June 8, 19*20. 


Now comes the plaintiffs Xorvell C. Pyne and Rosa P. Pyne, joint 
tenants, and moves the Court for judgment of possession under 
Rule 19 of the Court. 

ANDREW WILSON, 

At torn eg for Plaintiff a. 

George P. Hart. Esq., 

Attornev for Defendant: 

% 

Please take notice that I shall call the foregoing motion to the 
attention of the Court on Friday, June 11. 1920, at 10 o'clock A. M., 
or as soon thereafter as counsel can be heard. 

18 ANDREW WILSON, 

Attorney for Plaintiffs. 

Supreme Court of the District of Columbia. 

Tuesdav, June 29th, 1920. 

±7 7 m 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 


Come now the parties hereto by their respective attorneys of 
record; whereupon, plaintiff's motion for judgment under I.aw Rule 
Nineteen being considered, is hereby granted. Wherefore, it is con¬ 
sidered that the plaintiffs do have and recover of the defendant 
herein possession of premises No. 1427 D Street. Southeast, located 
in the District of Columbia, and recover of defendant and the United 
States Fidelity and Guaranty Company, surety, their costs of suit to 
be taxed bv the clerk, and have execution thereof. 

From the foregoing judgment, the defendant by his attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon the 
maximum of an undertaking to operate as a supersedeas is fixed in 
the sum of Six Hundred Dollars. 


Memoran du m. 


June 29, 1920. Undertaking on Appeal (Supersedeas) approved 
and filed. 

14 Assignments of Error. 

Filed August 11, 1920. 

******* 

The appellant, Claude R. Smith, to the ruling of the Court in the 
above case in the judgment rendered on June —, 1920, makes the 
following assignment of errors. 
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1. The Court erred in the said judgment because the plaintiff in 
the Municipal Court alleged that the tenancy was terminated by a 
30-day notice, whereas the Municipal Court, under the Municipal 
Court Act, has no jurisdiction in a Landlord and Tenant case where 
the tenancy is terminated . hut only where the tenancy expires. 

2. The Court erred in the said judgment because the 30-day notice 
given to the appellant read to April 1st, 1920, whereas the rent 
month ended on March 31st. 1020. and the notice should have been 
to that date. 

3. The Court erred in the said judgment because the Affidavit of 
Defense states that no notice had been given terminating the ten¬ 
ancy 30 days prior to March 31, or April 1, 1920, and that the ten¬ 
ancy had not otherwise been terminated. 

4. The Court erred in the said judgment in granting judgment 
nn the Affidavit of the plaintiff because it set out the cause of action 
for violation of the lease by sub-letting, and otherwise, whereas the 
complaint alleged no such violations of the lease and defendants 
affidavit denied such violation. 

5. The Court erred in the said judgment in refusing to allow this 
appellant to file his two picas, because same set up a cause of action 

pending before the Kent Commission of the District of Co¬ 
ld lumhia in a proceeding instituted by appellee prior to the 
institution of this action which proceeding before the Kent 
Commission is an estoppel and bar to this action. 

6. The Court erred in said judgment because the affidavit of de¬ 
fense set up a cause of action pending before the Kent Commission 
of the District of Columbia in a proceeding instituted by appellee 
prior to the institution of this action which proceeding before the 
Kent Commission is an estoppel and bar to this action. 

RAYMOND M. HUDSON, 

August 11, 1920. Attorney for Appellant. 

Designation of Record. 

Filed August 11, 1920. 

* * * * * * * 

The defendant-appellant, Claude R. Smith, directs the Clerk to 
make a transcript of the record in the above cause, and copy the 
following papers: 

1. Assignments of Error. 

2. Complaint in the Municipal Court. 

3. Affidavit of plaintiff and Exhibits A, B. and C. 

4. The defendant’s two pleas. 

5. The defendant’s amended affidavit of defense. 

6. Defendant’s motion to strike. 

7. Defendant’s alternative Affidavit of Defense which was not to 
lie insisted on if the motion to strike was sustained. 

8. Plaintiff’s Motion for Judgment. 

RAYMOND M. HUDSON, 

Attorney for Appellant. 

2—3446a 
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10 To Andrew Wilson, Hsq., 

Attorney for plaintiffs, appellees: 

Take notice that at 10 A. M., Friday, August 13, 1920. we will 
applv to the Clerk of the Supreme Court of the District of Columbia 
for a transcript of the record in this cause pursuant to the above 
designation and assignment of errors hereto attached. 

RAYMOND M. HUDSON. 


Mnnoran dum. 

August 13, 1920. Time within which to file transcript of record in 
Court of Appeals extended to and including the 25th day of August, 
1920. 


1 


Supreme Court of the District of Columbia. 


United States of America. 

District of I'fthnnbia. .<>>•: 

1. Morgan II. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
10. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 0:1052 at Law. wherein Norvell 
C. Pyne and Rosa P. Pyne. joint tenants, are Plaintiffs, and Claude 
R. Smith is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 23rd day of August. 1920. 

|Seal Supreme Court of the District of Columbia.) 

MORGAN H. BKACH, 

C Jerk . 

K. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3440. Claude R. Smith, appellant, vs. Norvell C. Pyne et al. Court 
of Appeals, District of Columbia. Filed Aug. 24, 1920. Henry W. 
Hodges, clerk. 


(2213) 




IN THE 


Curt of Appeals of tin District of Colombia 


Claude R. Smith, 

Appellant, 

vs„ 

Norvell C. Pyne et al, 

Appellees. 


I No. 3446 


COUftT OF appals 

OtSTFdCT OF CX)tU^ A 

piled 


OCT 2 8 1920 


^ aJU & 


BRIEF FOR APPELLANT 


RAYMOND M. HUDSON, 


Attorneys for Appellant. 








IN THE 


Court of Appealso! the District of Columbia 

Claude R. Smith, 

Appellant, 
vs. 

Norvell C. Pyne et al, 

Appellees. 

STATEMENT 
BRIEF FOR APPELLANT 

This is a landlord and tenant proceeding brought in 
the Municipal Court by the Appellees to evict the Appel¬ 
lant from 1427 D Street, Southeast, on complaint that 
Appellant unlawfully held the premises by a tenancy 
which had “been determined by the service of a due no¬ 
tice to quit” and further stated “Appellants have pur¬ 
chased said premises for the actual and bona fide occu¬ 
pancy of themselves and their family; there was judg¬ 
ment for the plaintiff and the case appealed to the 
Supreme Court for the purpose of securing a trial by 
jury, whereupon on June 29, 1920 the Supreme Court of 
the District of Columbia gave judgment for the plaintiff 
under the Nineteenth Rule ot that Court. The defend¬ 
ant filed a plea that the plain’tiffs had pending a proceed¬ 
ing before the Rent Commission of the District of Co¬ 
lumbia for the possession of this specific property which 
was instituted prior to this action, and which was still 
pending and undetermined before the said Rent Com¬ 
mission, and the defendant raised the same defense in 
his Affidavit and he also raised the defense in 
his Affidavit that the Court was without jurisdiction be¬ 
cause the lease was alleged to have been terminated and 
not to have expired; the Affidavit of Defense further 
showed that the thirty day’s notice was not sufficient 
under the law, as it expired April 1st instead of March 
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31st and that the tenancy had not been violated by sub¬ 
letting, as alleged, in the plaintiff’s Affidavit, and that 
such violation had not been set out in the Complaint. 

ASSIGNMENTS OF ERROR 

The trial Court erred in holding: 

1. The Court erred in the said judgment because the 
plaintiff in the Municipal Court alleged that the tenancy 
was terminated by a 30-day notice, whereas the Munici¬ 
pal Court, under the Municipal Court Act, has no juris¬ 
diction in a Landlord and Tenant case where the ten¬ 
ancy is terminated, but only where the tenancy expires. 

2. The Court erred in the said judgment because the 
30-day notice given to the appellant read to April 1st, 
1920, whereas the rent month ended on March 31st, 1920, 
and the notice should have been to that date. 

3. The Court erred in the said judgment because the 
Affidavit of Defense states that no notice had been given 
terminating the tenancy 30 days prior to March 31, or 
April 1, 1920, and that the tenancy had not otherwise 
been terminated. 

4. The Court erred in the said judgment in granting 
judgment on the Affidavit of the plaintiff because it set 
out the cause of action for violation of the lease by sub¬ 
letting, and otherwise, and whereas the complaint al¬ 
leged no such violations of the lease and defendant’s affi¬ 
davit denied such violation. 

5. The Court erred in the said judgment in refusing 
to allow this appellant to file his two pleas, because 
same set up a cause of action pending before the Rent 
Commission of the District of Columbia in a proceeding 
instituted by appellee prior to the institution of this ac¬ 
tion which proceeding before the Rent Commission is an 
estoppel and bar to this action. 

6. The Court erred in said judgment because the affi¬ 
davit of defense set up a cause of action pending before 
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the Rent Commission of the District of Columbia in a 
proceeding instituted by appellee prior to the institution 
of this action which proceeding before the Rent Com¬ 
mission is an estoppel and bar to this action. 

ARGUMENT 

1. The Court erred in sustaining the jurisdiction of 
the Municipal Court; Section 20 of the Code only gives 
the Municipal Court jurisdiction when the tenancy is 
expired and not terminated, and Section 1225 only gives 
the Supreme Court jurisdiction on leases that are termi¬ 
nated by notice, and the last paragraph is only a saving 
clause to prevent the jurisdiction of the Municipal Court 
on expired leases from being abolished or taken from 
that Court and put in the Supreme Court. It clearly does 
not add to the jurisdiction of the Municipal Court. 

2. The Court erred in granting the judgment under 
the Nineteenth Rule, as the 30-day notice (Record Page 
5) ran for 30 days from the day of the month on which 
the tenancy terminated. The month terminated on Feb¬ 
ruary 29th, and 30 days therefrom was not April the 1st, 
nor was 30 days from March 1st, the day that the ten¬ 
ancy began, April 1st, 1920. Therefore any way you 
take it the notice is invalid. 

3. The Court erred in granting the judgment because 
the plaintiff had no right to insert in his Affidavit an 
alleged cause of action for violation of the lease by sub¬ 
letting when it was not set out in the Complaint; further¬ 
more the defendant’s Affidavit specifically denied this 
violation of the lease and appellant was entitled to a jury 
trial on that issue. 

4. The Court erred in denying the Appellant’s motion 

to strike out th^t,p^t plaintiff’s Affidavit setting 

up the alleged violation of the lease by sub-letting. 
Clearly this part of the Affidavit should have been 
stricken out, as it was not alleged in the Complaint. 
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5. The Court erred in granting the judgment under 
the Nineteenth Rule because the defendant’s affidavit 
and plea both set up a defense that the plaintiff* had 
appealed to the Rent Commission of the District of Co¬ 
lumbia under the Ball Rent Law for possession of this 
property prior to the institution of this action, which ap¬ 
plication to the Rent Commission was still pending and 
undetermined at the time this judgment was entered. 

This action of the plaintiff in applying to the Rent 
Commission and the allegation of the plaintiff in the 
Complaint, and in the 30-day notice that the plaintiff re¬ 
quired this property for their actual bona fide residence 
estopped the plaintiff to deny the constitutionality of the 
Ball Rent Law. This question of estoppel has been 
clearly settled against the Appellees by this Court in the 
case of Hirsh vs. Block, 48 W. L. R. 378 at 379 where the 
Court said “But plaintiff would be in poor position to 
question the jurisdiction which he had himself invoked 
merely because of an adverse decision. If he would in¬ 
voke the aid of the statute and suffer defeat before the 
commission, he would estop himself to seek further relief 
on the ground of the unconstitutionality of the act. He 
would not be permitted to thus experiment with the law. 
Electric Co. v. Dow, 166 U. S., 489; Wight v. Davidson, 
181 U. S. 371; Shepard v. Baron, 194 U. S., 553; Daniels 
v. Tearney, 102 U. S., 415; Grand Rapids, etc., Ry. Co. v. 
Osborn, 193 U. S., 17.” 

It is respectfully submitted that this case should be re¬ 
viewed and reversed and sent back to the Supreme Court 
of D. C. for trial on the merits, therefore the Appellant 
prays that this cause be reversed and sent back for trial 
on its merits. 


RAYMOND M. HUDSON, 


Attorneys for Appellant. 
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Court of Appeals, District of Columbia 


October Term, 1920. 


No. 3446. 


CLAUDE R. SMITH, Appellant, 

vs. 


NORVELL C. PYNE et al. 


BRIEF FOR APPELLEES. 


STATEMENT OF FACTS. 

April 6, 1920, the appellees, joint tenants, filed a com¬ 
plaint in the Municipal Court of the District of Colum¬ 
bia claiming that they were entitled to possession of the 
premises, 1427 D Street, Southeast, in the District of 
Columbia, and that the same “is unlawfully detained 
from them and held without right by the defendant, 
Claude R. Smith, to whom the complainants had hereto¬ 
fore rented the said premises as a monthly tenant and 
whose tenancy and estate has been determined by the 
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service of a due notice to quit.” The complainants had 
purchased said premises and taken a deed thereto, which 
was delivered on the 7th day of February, 1920, con¬ 
veying the said real estate to the appellees as joint tenants. 
The appellant, Claude R. Smith, in 1917 entered into 
an agreement in writing to rent said premises by the 
month from Gardiner & Dent, Inc., agents of Daniel I. 
Leane; that Claude R. Smith thereafter paid rent to said 
Gardiner & Dent and continued to pay said rent; that 
after the purchase of said real estate by the appellees, 
Gardiner & Dent assigned the said rental agreement to 
the appellees herein who thereupon by virtue thereof 
became landlords of the said Claude R. Smith; that 
among other provisions ‘‘the said lessor (Gardiner & 
Dent) or its assigns, shall and may proceed to recover 
possession of said premises under and by virtue of a 7 
days’ summons under the provisions of the Code of Law 
for the District of Columbia relating to proceedings in 
cases between landlords and tenants.” 

On February 7, 1920, the day the Deed was delivered 
to the appellees, they signed a notice to Claude R. Smith, 
which is in the following words and figures, to wit: 

“Washington, D. C., 

February 7th, 1920. 

Mr. Claude R. Smith, 

1427 D Street, S. E.: 

We purchased, February 4th, 1920, from Daniel 
I. Leane and May H. Leane, his wife, by Deed 
recorded among the Land Records of the Dis¬ 
trict of Columbia on February 7th, 1920, in Liber 
-, Folio -, Lot 104, Square 1062; im¬ 
proved by premises No. 1427 “D” Street, South¬ 
east, Washington, D. C., which you occupy as a 
monthly tenant. 

We purchased said property for our own use 
and occupancy and necessarily require its posses¬ 
sion. Therefore this is to give you notice to 
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move from said property and surrender to us on 
the 1st day of April, 1920, which is thirty days 
from the termination of your tenancy. 

Norveu, C. Pyne, 

Rosa P. Pyne, 

Joint Tenants.” 

Served Feby. 24, 1920 (R., 5). 

The said notice to the appellant was served personally 
upon him by the appellees February 24, 1920 (R., 5). 
The appellant did not vacate and proceedings were begun 
in the Mnicipal Court, and on the 17th day of April, 
1920, this cause was tried ex parte in said Court and 
judgment entered for possession. 

From this judgment the appellant appealed to the 
Supreme Court of the District of Columbia. After the 
docketing of said appeal the appellees May 14, 1920, filed 
an affidavit under Rule 19 of said Court setting forth the 
facts in the case and made as part thereof certain ex¬ 
hibits in the record, pages 3, 4 and 5. June 22 the ap¬ 
pellant filed pleas and affidavit of defense (R., 5, 6 and 
7). The discrepancy in time may be accounted for by 
the fact that the original affidavit of defense does not 
appear in the record; that after motion for judgment 
wa$r filed, June 8, 1920, and after the hearing thereon 
the appellant was permitted to fife an amended affidavit. 
The motion for judgment (R., 8) was finally heard, and 
on Tuesday, June 29, 1920, judgment was entered for 
the appellees. From this judgment the appellant has 
appealed to this Court. 

ARGUMENT. 

1. In the designation of record by the appellant the 
judgment appealed from is not designated (R., 9), while 
said judgment appears in the record (R., 8) it is not 
there by reason of the fact that is was designated by the 
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attorney for the appellant or by any other designation by 
the attorneys in the case. 

Under CHAPTER XXXIX of the Code of Law for 
the District of Columbia under the heading LANDLORD 
AND TENANT are a number of provisions relating to 
the termination of tenancy. In this chapter following the 
Sections as to the method of terminating tenancy are a 
number of Sections which indicate clearly the intention 
of Congress that these actions should be begun before 
Justices of the Peace, and now in the Municipal Court, 
their successor. Section 1225 is as follows: 

“EJECTMENT ON SUMMARY PRO¬ 
CEEDINGS.—Whenever a lease for any definite 
term shall expire, or any tenancy shall be termi¬ 
nated by notice as aforesaid, and the tenant shall 
fail or refuse to surrender possession of the leased 
premises, the landlord may bring an action of 
ejectment to recover possession in the Supreme 
Court of the District; or the landlord may bring 
an action to recover possession before a justice of 
the peace, as provided in chapter one, subchapter 
one, aforesaid.” 

It therefore appears that the expression “expire” and 
the expression “termination” for the purpose of juris¬ 
diction are one and the same. This view is further 
strengthened by the fact that the same Court is referred 
to in Sections 1226, 1227 and 1228. In addition to this 
plain statutory authority it has been the universal practice 
to begin proceedings of this kind, where tenancy was 
terminated by notice, in the Municipal Court of the Dis¬ 
trict of Columbia. It therefore follows that the conten¬ 
tion of the appellant as set out in his first assignment of 
error is erroneous. 

2. The second assignment of error has no merit in it. 
The notice (R., 5) was duly served upon appellant Feb- 
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ruary 24, 1920, which was more than 30 days before the 
expiration of the monthly term. The notice was made 
part of appellees’ affidavit (R., 4). There is no state¬ 
ment in the affidavit of defense that April 1st was not 
the day upon which the notice should expire and there¬ 
fore that statement must be taken as true. In the second 
assignment of error the attorney for the appellant says 
that the rent month ended March 31, 1920, and that 
notice should have been to that date. That is merely a 
statement of counsel. It is conceded the rent month did 
end March 31, 1920. It follows as one day follows an¬ 
other that April 1, 1920, was the day of the month from 
which the “tenancy commenced to run.” Section 1219 
of the Code provides: . 


“A tenancy from month to month * * * may 

be terminated by a thirty days’ notice in writing 

from the landlord to the tenant to quit * * * 

said notice to expire * * * on the day of the 

month from which such tenancy commenced to 
»> 

run. 


The notice was duly served on the appellant personally 
February 24, 1920, more than 30 days before April 1, 
1920. The notice was sufficient. 

In the case of Bliss vs. Duncan, 44 App. D. C., 93, the 
notice was as follows: 


“New York, N. Y., February 20, 1914. 
Col. Archibald M. Bliss, Washington, D. C. 

Sir:—I hereby give you notice to remove from, 
surrender up, and quit the premises known as 
Overlook Inn, East Washington Heights, District 
of Columbia, on April 10, 1914. 

Respectfully yours, 

W. D. Duncan.” 
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This cpurt in the opinion pp. 96-7, said : 

“As to the notice to quit, the description of the 
property is the same in the notice as in the defend¬ 
ant’s lease, and more than the thirty days’ notice 
required was given. As to the contention that the 
assignment of the reversion to plaintiff under the 
trust sale did not vest in him the rights of Biddle, 
as landlord under the lease, defendant was in pos¬ 
session of the leased premises so acquired by 
plaintiff, and, hence, became, by operation of law, 
his tenant. D. C. Code, Sec. 1036; Lucas vs. 
Brooks, 18 Wall., 436.” 

In McFarlane vs. Kirby, 28 App. D. C., 391, 395 in 
quoting the Supreme Court of the United States in the 
Lucas case it is said: 

‘If the defendant was in possession under a 
lease from the plaintiff, or from anyone to whose 
reversion the plaintiff had succeeded, he was not 
at liberty to controvert the title of the plaintiff or 
of that reversioner while he remained in posses¬ 
sion/ 

3. Having been entitled to judgment under the notice 
given it is immaterial whether other facts not authorizing 
a judgment on them were inserted in the affidavit. It 
is true the affidavit of appellees declares there was a sub¬ 
leasing in violation of the lease. The only denial of this 
is in the second affidavit of defense filed long subsequent 
to the time motion for judgment had been made. This 
affidavit attached to a motion to strike out came too 
late, more than ten days after motion for judgment and 
no leave of Court was obtained. Permission of the court 
was then a pre-requisite to filing this affidavit. Even if 
regularly filed and in the record no action appears in the 
record of this motion to strike out having been called to 
the attention of the Court, or of any action thereon. If 
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this affidavit were allowed and true yet it does not fol¬ 
low that appellant was entitled to a trial by jury on that 
question for the rule requires defendant’s affidavit to 
specifically state “in precise and distinct terms the 
grounds of his defense, which must be such as would, if 
true, be sufficient to defeat plaintiff’s recovery.” In this 
case, if true, the denial would not be sufficient to defeat 
the appellees recovery. 

If the reference to the violation of the terms of the 
lease by sub-letting set out in appellees affidavit under 
Rule 19 is improper because not included, as claimed, in 
the complaint then such reference may be treated as sur¬ 
plusage. The rule itself contemplates in effect a de novo 
action with the affidavit as the basis thereof and it was 
proper to insert the matter in the affidavit. In any event 
judgment was granted upon the affidavit showing suffi¬ 
ciency of the notice. 

4. The record does not disclose that the motion to 
strike out was ever called to the attention of the court 
or that any action was taken thereon. There is no as¬ 
signment of error because of any action of the Court on 
said motion to strike out, there is no exception noted and 
no appeal therefrom. If the motion had been granted, 
exception taken and error assigned, yet the notice served 
February 24, 1920, was sufficient, and judgment was 
properly granted. 

5. The record does not disclose that two pleas were 
ever called to the attention of the court or that any ac¬ 
tion was taken thereon, and if any action was taken there 
is no exception and hence cannot be considered by the 
Court. Rule 19 contemplates summary judgment on affi¬ 
davit under the conditions therein named. Plea^ are 
wholly unnecessary. 
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G. The record in this case shows that the Complaint 
was sworn to April 5, 1020, and that summons was is¬ 
sued and served April 6, 1020. The affidavit of defense 
states that on “to wit, on or about April 6, 1020, before 
the institution of this action the said plaintiffs sued and 
impleaded this defendant before the Rent Commission of 
the District of Columbia.” From the date of filing it 
would appear that both remedies were sought on the same 
day. 

The contention that the appellees are estopped is un¬ 
tenable. 

So far as this case is concerned any action of the 
Rent Commission, and none is alleged, is immaterial. 

a. Because the Rent Commission has l)een held since 
that date to be without authority. 

b. Because no action is shown to have been taken in 
said case before the Rent Commission. 

c. Because the Municipal Court had jurisdiction and 
upon the evidence adduced gave judgment for the Ap¬ 
pellees. 

It is therefore respectfully submitted that the judg¬ 
ment of the Supreme Court of the District of Columbia 
should be affirmed. 

Andrew Wilson, 
Attorney for Appellees. 





